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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: ROBERT C. LABINE, individually
d/ b/ a PROFESSI ONAL ASSOCI ATES,
I NC., d/b/a P. A OF PONTIAC,
Case No. 82-01301
Chapter 11
Debt or .
/| 42 B. R 883,
12 B.C.D. 186

VEMORANDUM OPI NI ON
ON_APPLI CATI ON FOR REI MBURSEMENT
OF EXPENSES BY MEMBERS OF
OFFI Cl AL UNSECURED CREDI TORS COWM TTEE

Various creditors have applied for reimbursement fromthe
estate as adm nistrative expenses of their out-of-pocket expenses
relating to the performance of their duties as part of the official
unsecured creditors commttee. Section 503 of the Code deals with the
al | onance of adm ni strative expenses. The part of that sectionwhichisin
i ssue here is:

(b) After notice and a hearing, there shall be
al | owed adm ni strative expenses, other than cl ai ns
al l owed under section 502(f) of this title,
i ncl udi ng- -

. . . (3) the actual, necessary expenses,
ot her than conpensati on and rei nbur senent
specified in paragraph (4) of this
subsection, incurred by--

(D) acreditor, an indenture
trustee, an equity security
hol der, or a comm ttee
representing creditors or
equi ty-security hol ders ot her



than a committee appointed
under section 1102 of this
title, inmking asubstanti al
contribution in a case under
Chapter 9 or Chapter 11 of this
title .

The exclusion of official commttees in the above quoted
subsection is the subject of nuch controversy. Sonme courts have
di sall owed clainms for adm nistrative expenses for reinmbursenent of
creditor commttee expenses, finding that there is no express

provi sion of the Code which allows it: [In re UNR Industries, Inc.

B.C D 1324 (7th Gr. 1984); Inre FarmBureau Services, Inc., 32 B.R 69

(Bankr. E.D. Mch. 1983); Inrelnterstate Restaurant Systens, Inc., 30 B.R

32, 10 B.C D 1442, reaffirnmed on reconsideration, 32 B.R 103 (Bankr. S.D

Fla. 1983); Inre Lyons Machi nery Co., 28 B.R 600, 10 B. C. D. 510 ( Bankr.

E.D Ak. 1983);1'Inre Maj or Dynam cs, Inc., 2 C.B.C 2d 1330, 16. B. R279,
8.B.C.D. 759 (Bankr. S.D. 1981). Qher courts have al | owed such expenses

based upon a variety of rationales: |Inre Toy & Sports Warehouse, Inc., 10

C.B.C.2d 847, 38 B.R 646, 11 B.C.D. 683 (Bankr. S.D. N.Y. 1984);1nre GHR

Energy Corp., 35 B.R 539, 11 B.C.D. 315 (Bankr. D. Mass. 1983); Inre

Pennsyl vani a Tire & Rubber Co., 25 B.R 18 (Bankr. N.D. Chio 1982); lnre

Qynber, 6 C.B.C 2d 541, 19 B.R 621, 8 B.C.D. 1337 (Bankr. D. Col 0. 1982); 2

'n that case the court denied the application for all owance
of expenses but did so because it was an application filed by the
committee itself rather than an application filed by an individual
creditor seeking expenses.

2ln that case the court held that official comm ttees are not
entitled to rei mbursenent of expenses but that an individual
comm ttee

11



InreFireside Ofice Supply, Inc., 5C. B.C 2d 111, 17 B.R 43, 8 B.C.D. 202

(Bankr. DM nn. 1981). This opinionw Il (hunbly) attenpt to di stinguish
and/ or harnoni ze t hese cases posit an hypot hesi s neant to bri dge t he gaps
bet ween them approach the "true" |l egislativeintent, and facilitate what
all agree to be the "proper"” policy result.

There are conpelling policy considerations which weigh in
favor of the allowance of official conmttee expenses. Prohibiting
rei mbursenment of the expenses incurred in the course of performng
conmttee duties may "deter unsecured creditors, who perhaps need to
participate nost in a Chapter 11 proceeding, from accepting a positior

on the comm ttee. In re Lyons Machinery, Inc., 28 B.R at 602. I n

many cases, such as this one, the unsecured debt is substantial and
nmenbers of the creditors' conmmttee may be | ocated at great distances
fromthe court where the case is pending.

Forcing nenbers to finance their participationina
Chapter 11 case seens particularly unfair when their
pocket book i nt erests have al ready been danaged because
of their business relationshipwththe debtor. These
creditors are al ready absorbing the costs of the
services of their attorneys and hi gh-1evel corporate
per sonnel who nust devote tinme to the case. Further,

. the comm ttee nenbers are know edgeabl e about
the industry and the problens peculiar to it.
Final ly, under the schene adopt ed by t he Bankr upt cy
Ref or mAct of 1978, i.e., with the bankruptcy judge
renoved fromactive participationinthe case and the
preference for | eaving t he debtor i n possession, a
81102 committee has anore inportant roleinterns of
nmoni tori ng the debtor's business |ife and devel opi ng

menber m ght be so entitled if it could show that it made a
substantial contribution to the estate. This was also the result of
the In re Farm Bureau Services, Inc., case.




the ternms of the plan of reorgani zation. | do not
believethat it is sensibletoconclude that Congress
mandated a nore critical rolefor official commttees
and at the sane ti nme chose to change the existing rul e
and bar nmenbers fromobt ai ni ng rei nbursenent for the
expenses incurredinperformngtheir duties.” Inre
GHR Energy Corp., 35 B.R at 542-543.

Even those courts which have held to the view that such expenses are
not all owable as adm nistrative expenses of the estate have done so
reluctantly and after acknow edgi ng that strong policy considerations

dictate the opposite result. E.g., Inre Major Dynamcs, Inc., 16

B.R at 280; Inre Grynberqg, 19 B.R. at 622; Inre Lyons Machi nery Co.,

Inc., 28 B.R at 602.
The only opinion by a Court of Appeals dealing with this

topicis the recent one by the Seventh Circuit inlnre UNRIndustries,

Inc., supra. There, the Court expressly di savowed any di scussi on of 8503(b)
of the Code; it nerely held that a creditors' committee' s litigation
expenses were not conpensabl e under 8330 of the Code, which deals with
conpensation and reinbursement for "officers”, meaning "trustee",
"exam ner", "professional person enpl oyed under section 327 or 1103" or "the

debtor's attorney”. AccordInre GHR Energy Corp., 35 B. R at 541. It

further hel d that Bankruptcy Rul e 2016(a), which provi des a procedure for
obt ai ni ng al | owance of conpensati on and rei nbur senent of expenses, does not
change this result, notw thstandi ng t he Advi sory Conmttee Note which states
that therule"includeswithinits provisions aconmttee, nmenber thereof,
agent, attorney or accountant for the conm ttee when conpensati on or

rei mbursenent of expenses i s sought fromthe estate.” This readingis



correct because the note itself acknow edges t hat "8330 sets forth t he bases
for allow ng conpensation” and, as noted, that section provides no
subst anti ve basi s for such an al | owance. Procedures designed to i npl ement

a non-exi stent right are nmeaningless. Contralnre GHREnergy Corp., 35B

R. at 542. No case holds that 8330 itself is a basis for the all owance of
such expenses.

A nunber of cases have di scussed t he questi on of whet her the
excl usi on cl ause i n 8503(b) (3) (D) caused an express contradictionw th the

ol d Bankruptcy Rule 11-29. Inre Major Dynam cs, I nc., supra, which was

followed by Inre Lyons Machinery Co., supra andln re FarmBureau Servi ces,

Inc., supra, heldthat it didand therefore that part of the rul e which was

inconsi stent withthe statute nust fall. Inre Fireside Ofice Supply,

Inc., supra, which was followed byln re Pennsyl vania Tire & Rubber Co.,

supra, In re GHR Energy Corp.. supra,

and In re Toy & Sports Warehouse, Inc.. supra hold otherw se.

The reasoning of the strict constructionists is
straightforward. Section 503(b)(3)(D) expressly excludes all owance of
expenses of an official creditors' conmttee andit woul d be "anomal ous to
al l owindividual s onacommttee torecover costs out of the estate whenthe
Code does not provide such rei nbursenent to the creditors' conmttee

itself." Inre Major Dynami cs, Inc., 16 B.R at 280. Courts shoul d not

"rewrite the bankruptcy |l egislation”. 1nre FarmBureau Services, Inc.,

supra at 71. Inessence, these opinions have heldthat if nothinginthe

Code says a court can do it, then it can't be done.



On t he ot her hand, the broader viewholds that if nothinginthe

Code says a court can't doit, thenitcan be done. Inre Fireside Ofice

Supply, Inc., supra expl ai ned t hat t he Bankruptcy Act of 1898 was sil ent as

to reinbursenment of conmm ttee expenses ot her

than for professionals. But Bankruptcy Rule 11-29 expanded the Act by
providing the court with such authority. It noted that the Bankruptcy
Code was likewise silent on this point. Wth respect to the apparent
excl usionary clause in 8503(b)(3)(D), the court expl ained:

| find noinconsistency between the Rul e and t he Code.
First to be observed is that Section 503 is not
conpr ehensi ve and excl usive. The itens of expense
expressly recogni zed i nthe section are descri bed
following the word "including'. The Code enpl oys
preci se | anguage and as stated in 11 U. S. C. 8102(3)
"includes' and 'including' are not words of
limtation. Consequently, the om ssion of the
descri pti on of expenses, as here, in Section 503 does
not constitute a prohibition of their allowance. Nor
does t he excl usi onary cl ause i n Secti on 503(b) (3) 1D)
constitute a prohibition of such all owance. Thereis
no need, for present purposes, torationalize the
excl usi on except that it may be noticed that the
measur e of all owability under 503 is based upon'a
substantial contribution' whereas the all owance to the
creditors' conmttee may i nvol ve a di fferent nmeasure
of necessity." 1d., 17 B.R at 45.

The court in In re GHR Energy Corp.. supra, accepted the challenge anc

did"rationalize the exclusion" by notingthat the excl usi onary cl ause was
definitional, not prohibitory; i.e., that it was nmeant to include
a class not otherwise or formerly deenmed to be entitled to such

treatnent--an unofficial comm ttee, not exclude an official

commttee. The words "other than a comm ttee appoi nted under section



1102 of thistitle” only state, inaninartful way, that a comm ttee which
was not officially appointed could receive an adm nistrative
expense priority for its expenses incurred "in making a substanti al
contribution" tothe case. Thus, argued the court, the Bankruptcy Reform
Act of 1978 is as silent on the question of rei mbursement of official
comm ttees' expenses as was the old Act. Therefore, the Rules, policy
consi derations, and former practices were still applicable.

If acourt weretofollowthelnre Fireside Ofice Supply, Inc.

and In re GHR Energy Corp. rationale, it would not concern itself

with 8503(b)(3)(D) at all, for the list of the types of allowable
adm ni strative expenses under 8503(b) is not exclusive. However, in

In re Toy & Sports WArehouse, Inc., supra, which foll owed the

reasoni ng of GHR Energy Corp., and in In re Gynberg, supra, the

courts decided to stay entirely within the confines of 8503(b)(3)(D).

By using that specific subparagraph, the courts had to first find that

t he expenses of the commttee nenbers were not only actually,
reasonably, and necessarily incurred in the performance of the
commttees' duties, but that such expenses were incurred in making a
"substantial contribution" to the cases thenselves. This is a much
more stringent requirenent. Because the policy favoring such

al l owmances is so strong, the courts "reached” to nmake the necessary
findings. It was apparent that the applicants in these cases did

not hi ng spectacular; all they did was participate in their respective



commttees. But because the commttees, by the nature of the system

performa crucial role in Chapter 11 adm nistration under the Code,
their theoretical contributions were deenmed sufficient.

Both |ines of cases have noted that Congress has attenpted t
| egislate an answer to this question. 1In 1981 the Congress attenpted
to enact the proposed Technical Amendnents Act of 1981. S. 863, 97th
Cong. 1st Sess. Paragraph 9 of Section 31 of S. 863 woul d have anended 11
U. S. C. 8503(b) by changing the period at the end of paragraph (6) to a
sem -col on and addi ng thereafter the word "and", and adding this new
paragraph at the end of the section:

(7) The actual, necessary expenses, other than

conpensati on and rei nbur sement specified in paragraph

(2) of this subsection, incurred by a conmttee

appoi nted under section 1102 of this title.

The Senate Report onthat bill stated that the anendnent "nakes techni cal

corrections toneke cl ear that the expenses of acreditor's commtteein a

reorgani zati on case are allowabl e as adm nistration
expenses.” S. Rep. No. 150, 97 Cong. 1st Sess., 13 (1981) (enphasis
added). This same provision reappeared as 8642 of S. 1013, 98 Cong.

1st Sess., and again passed the Senate. Earlier, in the 96th

Congress, the sanme provision was passed by the Senate and al so by the
House of Representatives as 831 of S. 658, 98 Cong., 2nd Sess. Thus,
bot h houses of Congress have voted at | east once to include expenses

of official creditors' commttees in the item zed list of allowable



adm ni strative expenses of the estate. Nonetheless, due to other
consi derations upon which Congress was unable to agree, no statutory
anmendnments were enacted until July 10, 1984.

The Major Dynami cs, Inc. court read the proposed 1981

amendnment as a realization by Congress that the present state of the
| aw did not provide for such adm nistrative expense all owances.
However, the fact that Congress perceived a need for express
clarification in this area does not nean that the law did not already

inplicitly sanction the procedure. 1n re Pennsylvania Tire & Rubber

Co., supra. At least as plausible is the view that Congress was
appal l ed that years of satisfactory practice under the Act m ght be
reversed through inadvertence, and wi shed to "make clear" (Senate
Report No. 150, 97 Cong. 1st Sess., 13 (1981)), that the word
"including” in 8503(b) really did include official commttees
expenses.

On July 10, 1984, the President signed into | aw the
Bankruptcy Amendnents and Federal Judgeship Act of 1984, P.L. 98-353.
Section 446 of the Act stated:

Section 503(b) of title 11 of the United States Code
i s amended- -

.. . (7) inparagraph (6), by striking out the period
and inserting in lieu thereof "; and"

Section 503 of the Code now ends with a sem -col on and the word "and",

as in its haste, the Congress, the governnent printer, or a clerk,



negl ected to include the paragraph which was obviously intended to
follow the "and" at the end of paragraph (6) of 8503(b). The

par agraph omtted---this new"inadvertent defect,”"Inre UNRINndustries,

Inc., 11 B.C.D. at 1327---was the paragraph contained in

each prior version of the proposed bankruptcy amendnent whi ch woul d
have added expenses of official comnmttees to the item zed |ist of
al | owabl e adni nistrative expenses.

It is by now abundantly clear that Congress has been
continually frustrated in effectuating its abiding intent to include
such a provision expressly into the text of the Code as a separate
speci es of allowable adm nistrative expense. |Its purpose can only be
to clearly show [that it neans for official commttees to be reinburse
for their expenses on a basis other than a showi ng of "substanti al
contribution to the case", for if that is all it meant to do, all it
had to do was del ete the exclusionary clause from 8503(b)(3)(D). See

In re GHR Energy Corp., supra at 541. Al things considered, it is

this Court's opinion that the nost recent Congress' aborted attenpt tc
explicitly include conmttee expenses as all owable adm nistrative
expenses is nerely a clarification of what it believed the state of
the | aw was when the Code was enacted. Specifically, Congress assumec
that the word "including"” in 8503(b) allowed courts to continue to use
their discretion and/or to continue their former practice in this
regard. By so reading Congressional intent, the Court is able to

i npl ement the salutary policy objective of encouraging active



participation of official commttees in the adm nistration of Chapter
11 cases.

For these reasons, the application for allowance as

adm ni strative expenses of the estate of the expenses of the official
unsecured creditors' conmtteew ||l be granted. The Court has revi ewed t he
detail s of the application, notesthat noparty ininterest has objectedto
any part thereof, and finds that all of the expenses were actually,
reasonabl y and necessarily incurred by the applicants infurtherance of
their duties as nenbers of the of ficial unsecured creditors' commttee.
Therefore the application for rei nbursenent by the estate will be al | owed

i nthe anmount prayed for. Anorder inconformty withthis opinionmy be
subm tted.

IT 1S SO ORDERED

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
Dat ed: Septenber 11, 1984



